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IN THE HIGH COURT OF SOUTH AFRICA

(NORTH WEST DIVISION, MAHIKENG)
CASE NO. HC REF: 04/2024

Held at MMABATHO on this the 24th day of APRIL 2024
BEFORE the Honourable Madam Justice DJAJE DJP

In the matter between:
THE STATE
and

TSHEPISO SEBEGO - CHILDREN’S COURT MATTER

HAVING READ all documents filed of record;

IT IS ORDERED

The court that has jurisdiction for purpose of extending orders in terms of
section 159 of the Children’s Act 38 of 2005 is the court where the child is

ordinarily resident, which in this matter is the kathu Children’s Court

This judgment should be brought to the attention of the Kathu Children’s

Coutt: Te=—- s

nL. 9

e -
MEGic i nAR OF [WE F8H COURT € .- BOUTr ~i-RICA
NO,; TV ey NNMEISN,

MAHIKENG




A\- el A

IN THE HIGH COURT OF SOUTH AFRICA
(NORTH WEST DIVISION, MAHIKENG)
CASE NO. HC REF: 04/2024

Held at MMABATHO on this the 24t day of APRIL 2024
BEFORE the Honourable Madam Justice DJAJE DJP

In the matter between:

THE STATE

and

TSHEPISO SEBEGO - CHILDREN’S COURT MATTER

HAVING READ all documents filed of record;

IT IS ORDERED

The court that has jurisdiction for purpose of extending orders in terms of

section 159 of the Children’s Act 38 of 2005 is the court where the child is

ordinarily resident, which in this matter is the kathu Children’s Court

This judgment should be brought to the attention of the Kathu Children’s

Court.
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Reportable:
Circulate to Judges:

Circulate to Magistrates:

Circulate to Regional Magistrates:

YES / NO
YES /NO
YES / NO
YES / NO

IN THE HIGH COURT OF SOUTH AFRICA
NORTH WEST DIVISION, MAHIKENG

HIGH COURT REF NO: 04/2024
MAGISTRATE CASE NO: 4/2024

In the matter between:
THE STATE
And

TSHEPISO SEBEGO - CHILDREN’S COURT MATTER

| make the following order:

1. The court that has jurisdiction for purposes of extending orders in
terms of section 159 of the Children’s Act 38 of 2005 is the court

where the child is ordinarily resident, which in this matter is the

Kathu Magistrate Court.

2. This judgment should be brought to the attention of the Magistrate

in Kathu.




REVIEW JUDGMENT

DJAJE DJP

[1]

[2]

[3]

This matter was sent on special review on 10 April 2024 by the
Acting Senior Magistrate of Wolmaranstad. The matter is sent on
Special Review in terms of section 22 of the Superior Court’s Act 10
of 2013 as there is an issue relating to the jurisdiction of the
Children’s Court.

The matter came before the Wolmaranstad Children’s Court in the
North West Province for an order in terms of section 159 of the
Children Act 38 of 2005 extending the period of the order placing
the child at a special school. The initial order was granted by the
Kathu Children’s Court in the Northern Cape on 27 October 2021.
The child concerned was admitted at Daeraad special school in
Wolmaranstad for a period of two (2) years. In terms of section 159
of the Children’s Act, the order was due to expire on 22 December
2023.

Ms Dehuis, the Social Worker from Northern Cape brought the
application before the Wolmaranstad Children’s Court, that the child
should continue to be placed at the same school. She explained
that the reason for bringing the matter before the Wolamaranstad
Court was that the Magistrate who initially granted the order in Kathu

raised lack of jurisdiction as the child is in Wolmaranstad.



[4] The issues that the Acting Senior Magistrate is requesting this court

to determine are:

“(a)  which court is supposed to have jurisdiction for purposes of extending
orders in terms of section 159(2) of Act 38 of 2005.

(b) whether Kathu Children’s Court is still clothed with jurisdiction to extend
its initial court order as the child remains ordinary resident of Kathu.”

[5] Ms Dehuis testified that although the child is at the special school
during school term, she returns home to Dibeng village which is in
Kathu every school holidays. When asked by the presiding
Magistrate what is the child’s place of ordinary residence, the Social
Worker replied that it is Dibeng village where her Forster parents
are residing.

[6] Ms Mokhutsane a Social Worker from Wolmaranstad, testified that
she is employed at the Daeraad Special School in Wolmaranstad.
She explained to the court that they accommodate children from
various provinces at the school. Further that when the court orders
placing the children at the school expire, they would remind the
Social Workers where the children come from to review the cases

in their provinces.

[7] At the end of the evidence by the two Social Workers the court a
quo made the following ruling:

“Thank you. Thank you very much. What | am going to do is that | am going to
only extend this matter for a period of two months. After this evidence has been
led, I am going to send this matter for review, so that the High Court Jjudges can
decide, may give us clarity with regard to which court has to extend or review
the matter after the original order. More especially the issue, the fact that the



[8]

9]

provinces are not practicing the same thing, although we are regulated by the
same Act. So, there must be uniform rules of how we should deal with this
matter. In as far as Free State and Limpopo, | am not extending these matters
in our courts, we just need the judges to give us clarity as to which court really

need lo extend this review.”

It is important to first deal with the issue of jurisdiction of the
Children’ Court as stated in section 44 of the Act that:

‘44. Geographical area of jurisdiction of children’s court 30 44.

(1) The children’s court that has jurisdiction in a particular matter is-
(@) the court of the area in which the child involved in the matter is
ordinarily resident; or
(b)  if more than one child is involved in the matter, the court of the
area in which any of those children is ordinarily resident.
(2) Where it is unclear which court has jurisdiction in a particular matter, the
children’s court before which the child is brought has jurisdiction in that

matlter.”

The Children’s Court in Kathu initially granted an order in line with
section 156 of the Act 38 of 2005 which provides that:

“Orders when child is found to be in need of care and protection.

156.(1)If a children’s court finds that a child is in need of care and protection
the court may make any order which is in the best interests of the child,

which may be or include an order
(a)  referred fo in section 46;

(b)  confirming that the person under whose control the child is may
retain control of the child, if the court finds that that person is a
suitable person to provide for 10 the safety and well-being of the
child;



(c)

(d)

(e)

(9)

that the child be returned to the person under whose care the child
was before the child was placed in temporary safe care, if the
court finds that that person is a suitable person to provide for the
safety and well-being of the child;

that the person under whose care the child was must make
arrangements for the child to be taken care of in a partial care
facility at the expense of such person, if the court finds that the
child became in need of care and protection because the person
under whose care the child was lacked the time to care for the
child;

if the child has no parent or care-giver or has a parent or care-
giver but that person is unable or unsuitable fo care for the child,
that the child be placed in-

(i) foster care with a suitable foster parent;

(1) foster care with a group of persons or an organisation

operating a cluster foster care scheme;

(i) temporary safe care, pending an application for, and
finalisation of, the adoption of the child:

(iv)  shared care where different care-givers or centres
alternate in taking responsibility for the care of the child at

different times or periods; or

(v) a child and youth care centre designated in terms of
section 158 that provides a residential care programme
suited fo the child’s needs;

that the child be placed in a facility designated by the court which
is managed by an organ of state or registered, recognised or
monitored in terms of any law, for the care of children with
disabilities or chronic ilinesses, if the court finds that-

(i) the child has a physical or mental disability or chronic
illness; and



(2)

(3)

(h)

()

()

(k)

(ii) it is in the best interests of the child to be cared for in such
facility;

that the child be placed in a child and youth care centre selected
in terms of section 158 which provides a secure care programme
suited to the needs of the child, if the court finds-

) that the parent or care-giver cannot control the child; or
(i) that the child displays criminal behaviour:

that the child receive appropriate treatment or atfendance, if
needs be at state expense, if the court finds that the child is in

need of medical, psychological or other treatment or attendance;

that the child be admitted as an inpatient or outpatient to an
appropriate facility if the court finds that the child is in need of
treatment for addiction fo a dependence-producing substance; or

interdicting a person from maltreating, abusing, neglecting or
degrading the 50 child or from having any contact with the child,
if the court finds that-

() the child has been or is being maltreated, abused,
neglected or degraded by that person;

(ii) the relationship between the child and that person is
detrimental fo the

(iii)  the child is exposed to a substantial risk of imminent harm.

The court that makes an order contemplated in subsection (1) may order

that the child concemed be kept in temporary safe care until such time

as effect can be given to the court’s order.

An order made by the court in terms of subsection (1)-

(a)

is subject to such conditions as the court may determine which,
in the case of the placement of a child in terms of subsection (1)
(e) (i), (i), (iii), (iv) or (v), may include a condition-



[10]

(b)

()

(ii)

(iii)

rendering the placement of the child subject to supervision
services by a designated social worker or authorised

officer;

rendering the placement of the child subject to reunification
services 10 being rendered to the child and the child’s
parents, care-giver or guardian, as the case may be, by a

designated social worker or authorised officer: or

requiring the person in whose care the child has been
placed, to co-operate with the supervising designated
social worker or authorised officer or to comply with any
requirement laid down by the court, failing which the court

may reconsider the placement; and

may be reconsidered by a children’s court at any time, and be

confirmed, withdrawn or amended as may be appropriate.

(4)  Ifacourt finds that a child is not in need of care and protection the court

may 20 nevertheless issue an order referred to in subsection (1) in

respect of the child, excluding a placement order.”

On expiry of the order granted in terms of section 156 of the Act, the

order may be extended in terms of section 159 of the Act, which

provides that:

“Duration and extension of orders

159. (1) An order made by a children’s court in terms of section 156

(a)

(b)

lapses on expiry of-

(i)
(i)

two years from the date the order was made; or

such shorter period for which the order was made; and

may be extended by a children’s court for a period of not more

than two years at a time.



[11]

[12]

(2) When deciding on an extension of the period of a court order in terms of
(a) lapses on expiry of30 subsection (1), the court must take cognisance

of the views of-

(a)  the child;

(b)  the parent and any other person who has parental responsibilities
and rights in respect of the child;

(c) where appropriate, the management of the centre where the child
is placed; and

(d)  any alternative care-giver of that child.

(3)  No court order referred to in subsection (1) extends beyond the date on

which the child in respect of whom it was made reaches the age of 18

years.”

In terms of section 44 of the Children’s Act, the court that has
jurisdiction in all children’s matters is the court where the child is
ordinarily resident. In the case of Tick v Broude and another 1973
(1) SA 462 (T) it was stated that ‘residence is a concept which
conveys “some sense of stability or something of a settled nature”.
A presence which is merely fleeting or transient would not satisfy
the requirement for residence; some greater degree of permanence

is necessary’.

The word ordinary is defined in the Oxford dictionary as ‘with no
Special or distinctive features, normal’ and similar words are ‘usual
and standard’. In this matter, the child herein is, by virtue of a court
order, placed at a special school due to reasons that were availed
to the Magistrate in Kathu. The usual and normal place where the
child resides is in Dibeng and that is the place where she returns to

during school holidays. Dibeng is her stable place and



[13]

[14]

Wolmaranstad can be described as her temporary place and

certainly not her ordinary place of residence.

It is quite concerning that the Children’s Court in Kathu indicated
that it lacks jurisdiction as the child is in Wolmaranstad when the
child’s place of residence is in Dibeng. Section 44 (1)(a) of the Act
expressly grants jurisdiction to the court where the child is ordinarily
resident. It is the Kathu Magistrate’s Court that has jurisdiction over
the child in this matter and should have heard the application. The
Daeraad Special School in Wolmaranstad accommodates children
from various provinces, but those children are not ordinarily resident
in Wolmaranstad. As indicated by Ms Mokhutsane, on expiry of the
section 156 orders, the Social Workers who were assigned the
cases from the various provinces should review the cases and apply

for extension of the orders where the children are ordinarily resident.

The Children’s Court in Wolmaranstad has extended the order for a
period of two months as stated above in the ruling. However, moving
forward when the order expires, the application for extension of the
order should be made before the court where the chid is ordinarily

resident.

Order

[13]

Consequently, the following order is made:

1.  The court that has jurisdiction for purposes of extending
orders in terms of section 159 of the Children’s Act 38 of 2005
is the court where the child is ordinarily resident, which in this
matter is the Kathu Children’s Court.



2. This judgment should be brought to the attention of the Kathu
Children’s Court.

J. T. DJAJE
DEPUTY JUDGE PRESIDENT
NORTH WEST HIGH COURT
Date: 24 APRIL 2024
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